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UNITED STATESDISTRICT COURT

CENTRAL DISTRICT OF CALIFORNIA
UNITED STATE OF AMERICA exrel. ) CASE NO. CV 95-4153 AHM (AJWX)
RICHARD D. BAGLEY, )
) ORDER GRANTING PLAINTIFFS
Fantiff, ) MOTION FOR PARTIAL SUMMARY
JUDGMENT ON THE ODY SSEY
V. CLAIM; DENYING DEFENDANT'S
) MOTION FOR SUMMARY
TRW, INC. ) JUDGMENT ON THE RELATOR'S
) ODYSSEY CLAIM
Defendant. )
)
)
)
INTRODUCTION
This matter comes before the Court on Defendant TRW’ s Mation for Summary Judgment on
the Relator’s Odyssey Clam (“TRW’s Motion”) and the United States of Americaand Qui Tam

Relator’s' Motion for Partid Summary Judgment on the Odyssey Clam (“Plaintiffs Motion”). TRW
argues that because its treatment of the Odyssey proposa asa“bid and proposa” cost was permitted
by 48 C.F.R. § 31.205-18(e), it is entitled to partia summary judgment to the extent Plaintiffs premise
this action on the “fdgty” of Odyssey bid and proposal costs submitted to the government. The
government countersthat it is entitled to partid summary judgment on the issue of “fagty” because 48
C.F.R. 8 31.205-18 does not dlow TRW to charge the Odyssey proposal costs as “bid and proposal”

costs.

1 For convenience, the Court will refer to the rlator and the United States collectively as the
“United States,” “the Government” or “Plaintiffs.”
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The Court GRANTS Faintiffs Motion and DENIES TRW's Motion because to the extent
TRW recorded the cogts of preparing its Odyssey proposa as“B&P’ or “bid and proposa” costs, that
violated 48 C.F.R. § 31.205-18.

Before turning to the facts and andys's, the Court is compelled to note that in excdlent briefs
and ora argument, al the parties recognized that the outcome of these motions requires the Court to
congtrue regulations, legidative history and administrative pronouncements thet are far from clear,
consistent or coherent. The Court agrees. Both Sides aso pointed out that the other Sde' s analysis and

interpretations would make sense only if portions of those regulations, legidative history and
pronouncements are deemed superfluous. That, too, istrue. When is a contract not a contract but a
memoridization of a*“cooperative agreement”? Does “ sponsored” mean the same as “required’? Do
both mean “paid’? When an gpparent change in a regulation makes costs alowable that arguably
were not previoudy recoverable, but does so only “to the extent they . . . are not otherwise
unalowable’ has there redlly been a change? That adecison as potentidly consequentia asthis
requires the Court to delve into such alinguistic morassis regrettable. But as the parties presented the
issues, thereis no choice.
FACTS?

Thisis an action for damages brought by the United States and qui tam relator
Richard D. Bagley againgt defendant TRW, Inc. (‘defendant’ and ‘' TRW’) for violation of the federa
Fase ClamsAct ([“FCA” or] 31U.S.C. § 3729 et seq.).” TRW's Statement of Uncontroverted
Facts and Conclusions of Law in Support of TRW’s Mation for Summary Judgment on the Relator’s
Odyssey Clam (hereinafter, “TRW' sUF’) 1. “TRW isadiversfied manufacturing and technology
firm. Its businesses include manufacturing automotive components and devel oping advanced space and
defense products and systems.” Id. “TRW, during the time reevant to this case, had a substantid
contracting relationship with the United States government.”  1d.

“Richard Bagley, the rdator in this case, isaformer employee of TRW.” TRW'sUF § 2.

2 The facts are undisputed unless otherwise noted. “Everyone agrees there are no meaningful
factud disputes on TRW’ s motionfor summary judgment onthe Odyssey dam.” TRW sReply at 1; see
also Relator and United States of America s Statement of Genuine Issues (“Plaintiffs SGI™).
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“One of [Plaintiffs] daimsin this case concerns the proposed Odyssey communications sysem.” |Id.
13. “Developed by TRW and envisioned as a network of 12 medium-earth-orbit satellites and severa
ground gtations located around the globe, Odyssey would alow telephone communications using
pecid portable handsets from anywhere in the world, including regions without land-line or cdlular
telephone service” |d.
“... TRW looked for another company to help finance and commercidize its Odyssey

technology. Eventudly, TRW linked up with Teleglobe Inc., a Canadian telecommunications concern .

" 1d. 112. “On November 8, 1994, TRW and Teeglobe signed a Memorandum of Agreement

(“MOA™) outlining how they would cooperate to try to make Odyssey aredity.” Id. §13. “The MOA
foresaw the companies eventudly entering into ajoint venture relationship in the form of a*Limited
Partnership.’” 1d. “The Limited Partnership would be a separate legd entity in which companies other
than TRW and Teeglobe would beinvited to invest.” 1d.

The MOA isa“contract.” TRW'sMem. P. & A. in Supp. of TRW’s Mat. for Summ. J. on
the Relator’s Odyssey Claim (hereinafter, “TRW's Opening Br.”) a 14:15.* Paragraph 10.1 of the
MOA expresdy provided that the obligations in paragraph 3.2 would be “legdly binding.” Ruhlin
Decl., Exh. 1.

“On February 7, 1995, as contemplated by the MOA, TRW and Teleglobe created the
Limited Partnership, which was called Odyssey Worldwide Services Limited Partnership ((OWS).”
Id. 1 23.

“Paragraph 3.2 of the MOA alocated to TRW the task of preparing afirm, fixed-price

proposa to build and sdll the Odyssey system hardware to the Limited Partnership. (‘ TRW undertakes
to take those actions which, in the reasonable opinion of TRW, are necessary to submit to the Limited
Partnership afirm fixed price proposa for the System on or before May 1, 1995, and the value of such

3 The Odyssey proposal costs account for just one of several claims and one of several pending
summary judgment motionsin this case.

4 Initsinitid submisson on these motions TRW advocated that the MOA required TRW to
prepare the Odyssey proposal. Inits Reply, TRW asserted that the MOA was merdly a step toward a
“potential cooperative arrangement” with other investors. TRW’ s Reply at 11.

3
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work shall be included in the Limited Partnership’s definitive commercid agreement with TRW for the
procurement of the System.’)” HPaintiffs UF 1 15. The costs at issue on these motions are the costs
TRW incurred in preparing this submission for the limited partnership.

The MOA was amended and re-executed on February 28, 1995, at atime when OWS
exiged. Ruhlin Ded. Ex. 2. TRW points out, however, that athough “[t]he Limited Partnership
received TRW' s fixed-price proposa for congtruction of the satdllite sysslem on May 1, 1995 [] TRW
and OWS never entered into the * definitive commercial agreement’ foreseen by 8 3.2 of the MOA.”
TRW'sUF 1 23. Infact, TRW assertsthat “ TRW never received any compensation under the MOA
for its proposal work.” 1d. 16. The Government thus far has failed to rebut this contention. After
TRW shopped the Odyssey proposd around for additional investors, there was till insufficient interest
to go forward with the project. Id. 26.

The plaintiffs dlege that TRW falsdly characterized, as government-reimbursable “Bid and

Proposal” (“B&P’) cogts, certain of the costs TRW incurred in preparing the 1995 proposd to build
the Odyssey system (“ Odyssey proposa”). 1d. 3. TRW disagrees and clamsthat it recorded these
costs properly and in compliance with the applicable regulations® TRW’s UF 1 17.
DISCUSSION
. LEGAL STANDARDSFOR A MOTION FOR SUMMARY JUDGMENT
Federd Rule of Civil Procedure 56(c) provides for summary judgment when "the pleadings,

depositions, answers to interrogatories, and admissons on file, together with the affidavits, if any, show
that there is no genuine issue asto any materid fact and that the moving party is entitled to judgment as

amatter of law." The moving party bearsthe initid burden of demondrating the absence of a"genuine

issue of materid fact for trid.” Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 256 (1986). A factis
meaterid if it could affect the outcome of the suit under the governing substantive law. Id. at 248. The
burden then shifts to the nonmoving party to establish, beyond the pleadings, that thereis a genuine
issuefor trid. Celotex Corp. v. Catrett, 477 U.S. 317, 324 (1986).

> Though not relevant to these motions, the Government disputesthat all the costs were recorded
as B& P and whether such recordation was “consstent with TRW approved accounting practices’ as
described in TRW's Controller’sManud. Plaintiffs SGI § 17.

4
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“When the party moving for summary judgment would bear the burden of proof & trid, it must
come forward with evidence which would entitle it to adirected verdict if the evidence went
uncontroverted at trid. In such a case, the moving party hastheinitia burden of establishing the
absence of agenuine issue of fact on each issue materid toitscase” C.A.R. Transportation

Brokerage Co., Inc. v. Darden Restaurants, Inc., 213 F.3d 474, 480 (9th Cir. 2000) (citations

omitted). In contrast, when the non-moving party bears the burden of proving the claim or defense, the
moving party can meet its burden by pointing out the absence of evidence from the non-moving party.
The moving party need not disprove the other party's case. See Celotex, 477 U.S. at 325. Thus,
“[slummary judgment for adefendant is appropriate when the plaintiff ‘fails to make a showing sufficient
to establish the existence of an dement essentid to [his] case, and on which [he] will bear the burden of
proof a trid.”” Cleveland v. Policy Management Sys. Corp., _ U.S.__, 119 S.Ct. 1597, 1603,
143 L.Ed.2d 966 (1999) (citing Celotex, 477 U.S. at 322).

When the moving party meetsiits burden, the "adverse party may not rest upon the mere
allegations or denids of the adverse party's pleadings, but the adverse party's response, by affidavits or
as otherwise provided in this rule, must set forth specific facts showing that there is a genuine issue for
trid.” F. R. Civ. P. 56(e). Summary judgment will be entered against the non-moving party if that

party does not present such specific facts. 1d. Only admissible evidence may be consdered in
deciding amoation for summary judgment. Id.; Beyenev. Coleman Sec. Serv., Inc., 854 F.2d 1179,
1181 (9th Cir.1988).

“[1]n ruling on amotion for summary judgment, the nonmoving party’s evidence ‘isto be
believed, and dl judtifiable inferences are to be drawn in [that party’s| favor.”” Hunt v. Cromartie,
| U.S.__, 119 S.Ct. 1545, 1551-52, 143 L.Ed.2d 731 (1999) (citing Anderson, 477 U.S. at 255).
But the non-moving party must come forward with more than "the mere existence of a scintilla of

evidence"" Anderson, 477 U.S. a 252. Thus, “[w]here the record taken as awhole could not lead a

rationd trier of fact to find for the nonmoving party, there is no genuine issue for trial.” Matsushita
Elec. Indus. Co., Ltd. v. Zenith Radio Corp., 475 U.S. 574, 587 (1986) (citation omitted).
Here, whether TRW can be held liable under the FCA depends upon whether TRW violated

gpplicable cost accounting regulations. “Thelr meaning is ultimately the subject of judicid interpretation,

5
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and it is[TRW' ] compliance with these regulations, as interpreted by this court, that determines
whether its accounting practices resulted in the submission of a‘fase clam’ under the Act.” United
Sates ex rel. Oliver v. The Parsons Company, 195 F.3d 457, 463 (Sth Cir. 1999) (reversing district
court’s grant of summary judgment to the defendant because the defendant’ s reasonable interpretation
of aregulation does not necessarily preclude finding aclam was “fasg’).

. THE APPLICABLE REGULATIONS PRECLUDE TRW FROM RECOVERING
ODYSSEY COSTSAS“B&P”

A. The Regulations

The parties concede that no rea factual disputes prevent resolution of these cross-motions.
The only issue that must be resolved is whether the rdlevant provisonsin the Federd Acquistion
Regulations (“FAR”) permitted TRW to record as B& P any costsit incurred in preparing the Odyssey
proposal.® Seeid. In particular, the resolution of these motions depends on the meaning of 48 C.F.R.
8 31.205-18. There are two subsections central to the parties’ dispute: 48 C.F.R. § 31.205-18(a)
(“18(8)") and 48 C.F.R. § 31.205-18(€)(3) (“(e)(3)").

The logicd garting point in the andyssisto define B&P. At dl times relevant here, the Code
of Federd Regulations defined B&Pin 18(a) asit is defined today:

Bid and proposal (B&P) costs as used in this subsection, means the cogts incurred in

preparing, submitting, and supporting bids and proposals (whether or not solicited) on

potential Government or non-Government contracts. The term does not include the

costs of effort sponsored by a grant or cooperative agreement, or required in the

performance of a contract.
“B& P cogts are normdly alocable to an indirect account.” Boeing Co. v. United States, 862
F.2d 290, 293 (Fed. Cir. 1989). However, “B&P costs arisng from a specific requirement in an
existing contract may be redlocated from the indirect cost account to the direct cost account.”
Id. The FAR define“indirect cods’ in part asfollows:

Anindirect cogt isany cost not directly identified with asingle, find cost objective, but
identified with two or more final cost objectives or an intermediate cost objective. Itis

® B&P costs may, at least in part, be passed onto the government without regard to whether they
wereincurred inpursuit of a potential government or non-government, i.e., commercid, contract. See Joint
Submission in Response to the Court’s October 23, 2000 Status Conference Order (“Jt. Submn. of
11/20/00") at 14-15, 25, 32.
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not subject to trestment as adirect cost. After direct costs have been determined and
charged directly to the contract or other work, indirect costs are those remaining to be
alocated to the severa cost objectives.

48 C.F.R. 8§ 31.203(a). The FAR define “direct costs’ in relevant part asfollows:

A direct cogt isany cogt that can be identified specificaly with a particular find cost
objective. . . . Cogsidentified specificaly with the contract are direct cogs of the
contract and are to be charged directly to the contract. All costs specificaly identified
with other final cost objectives of the contractor are direct costs of those cost
objectives and are not to be charged to the contract directly or indirectly.

48 C.F.R. §31.202(8). In 1995, 48 C.F.R. § 31.205-18(€) provided:

Cooperative arrangements IR&D effort may be performed by contractors working
jointly with one or more non-Federd entities pursuant to a cooperative arrangement
(for example, joint ventures, limited partnerships, teaming arrangements, and
collaboration and consortium arrangements). IR& D effort may aso be performed by
contractors pursuant to cooperative research and development agreements, or smilar
arrangements, entered into under (1) section 12 of the Stevenson-Wydler Technology
Transfer Act of 1980 (15 U.S.C. 3710(8)); (2) sections 203(c) (5) and (6)) of the
National Aeronautics and Space Act of 1958, as amended (42 U.S.C. 2473(c) (5) and
(6)), when there is no transfer of Federal appropriated funds; (3) 10 U.S.C. 2371 for
the Defense Advanced Research Projects Agency; or (4) other equivaent authority.
IR&D costsincurred by a contractor pursuant to these types of cooperative
arrangements should be considered as dlowable IR& D costs if the work performed
would have been allowed as contractor IR& D had there been no cooperative
arrangement.

A 1997 amendment added subsection (3) to 18(e). It provides:

Costsincurred in preparing, submitting, and supporting offers on potentia cooperative
arrangements are alowabl e to the extent they are alocable, reasonable, and not
otherwise undlowable[]

At ord argument TRW asserted for the firgt time that the FAR definition of “contract” informs
the andyss. At dl times relevant here, the FAR defined “ contract” asit is defined today:

As used throughout this regulation, the following words and terms are used as defined in
this subpart unless (a) the context in which they are used clearly requires a different
meaning or (b) adifferent definition is prescribed for a particular part or portion of a
part.

Contract means amutudly binding lega relaionship obligating the seler to furnish the
supplies or sarvices (including congtruction) and the buyer to pay for them. It includes
al types of commitments that obligate the Government to an expenditure of
gppropriated funds and that, except as otherwise authorized, are in writing. In addition

" Subsections (1) and (2) to 18(€) ded explicitly with IR& D costs. That new subsection (3) isnot
explicitly confined to IR&D costsis afactor that TRW relies on to argue it encompasses B& P costs.

7
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to bilaterd instruments, contractsinclude (but are not limited to) awards and notices of

awards; job orders or task letters issued under basic ordering agreements; letter

contracts; orders, such as purchase orders, under which the contract becomes effective

by written acceptance or performance; and bilateral contract modifications. Contracts

do not include grants and cooperative agreements covered by 31 U.S.C. 6301, et seq.

For discussion of various types of contracts, see Part 16.
48 C.F.R. § 2.101.

B. The Government’s Position

The Government’s argument issimple: “The plain language of 48 C.F.R. § 31.205-18. ..
governs this Court’s determination of whether TRW properly charged its Odyssey proposa coststo
‘B&P." [Therefore, b]ecause the Odyssey proposal costs were ‘cogts of effort . . . required in the
performance of acontract,’ they are excluded from the definition of ‘B& P under FAR 31.205-18(a)”
and cannot be recorded as B& P cogts. Plaintiffs UF at 5-6. The Government also contends that the
1997 amendment adding (€)(3) isirrelevant because it was added after the costs were incurred and
because it isingpplicable in any event.

C. TRW’s Position

As TRW's lawyer commendably acknowledged at the hearing on these motions, TRW'’s
position has been evolving. The Court traces TRW’ s arguments below.

1 Opening Brief

TRW initidly argued that the 1997 amendment adding subsection (3) to 48 C.F.R. § 31.205-
18(e) isrelevant because it implements the prior intent of Congress. TRW's Opening Br. at 18 n.5.
TRW asserted that (e)(3) expresdy dlowed it to charge the Odyssey proposa costs as B& P and this
was consistent with the purpose of 48 C.F.R. § 31.205-18 to prevent a contractor from being paid
twice for the same work.

2. Reply Brief

Inits Reply, TRW argued that the MOA was a cooperative agreement and for the first time
raised the “ Spector Memorandum” (described below) to support a contention that the Department of
Defense interpreted 18(a) to dlow the recovery of IR& D costs incurred pursuant to cooperative
agreements and that because Congress intended that B& P costs be treated the same as IR& D costs,

the Odyssey proposal costsincurred pursuant to the MOA cooperative agreement were properly
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charged to B&P.

3. At the Hearing
At the hearing on these motions, TRW claimed for the firgt time that the definition of “contract”

in 48 C.F.R. § 2.101 requires that the buyer be obligated to pay and that the term “sponsored” also
means “paid for.” Therefore, TRW argued, the phrase “required in the performance of acontract” in
18(a) redly means “ sponsored by a contract,” which, in turn, means “actualy paid for by a contract in
which the buyer was required to pay.” Under this strained andys's, the B& P costs incurred on the
Odyssey proposal would be reimbursable because TRW was not paid for those costs.
4.  Pdlicy

In addition to the foregoing arguments, TRW relies on policy consderations. TRW points out
(and the Government acknowledges) that the Odyssey proposa costs would have been recoverable if
TRW had undertaken that work independently and apart from any arrangements with any other entity,
instead of pursuant to the MOA. The MOA was executed in a changing political and regulatory

environment in which the government itsalf had encouraged mgor defense contractors to develop

proposals and relationships that would provide economic incentives for the private sector to invest

capital in projects of potentia interest to the government. Thus, TRW argues, it is anomalous to

pendize it for having entered into a commercid venture, i.e., a cooperative agreements, that had the
potential for having athird party (the Limited Partnership) pay for these B& P codts.

TRW understandably asks. what possible palicy is served by congtruing the regulationsin a
manner that has this effect? This Court may not have alogica or persuasive answer, but the Court
does not make federa fisca or regulatory policy.®

8 At the hearing the Government offered three justifications for what TRW perceives to be such
an absurd result: (1) 18(a) is a prophylactic rule preventing double-recovery in that the costs incurred
pursuant to contract performance are more likdy to be reimbursed under that contract, thereby making
recovery on an “indirect” basis unnecessary; (2) 18(a) encourages the orderly classfication of costs for
accounting purposes; and (3) 18(a) prevents the government from becoming a surety for uncollectible
commercid debts that arise from the risk of nonpayment inherent in any bargained-for exchange. The
supposed anomay therefore is not the kind of “absurd result” that can override the plain meaning of a
regulation. See Dyer v. United Sates, 832 F.2d 1062, 1066 (9th Cir. 1987).

9
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D. Why TRW’s Arguments Are Unper suasive

All of TRW’ s arguments result from and are meant to support its fundamenta contention that
the plain language in 18(a) does not apply.

The Court disagrees and basicdly concurs with the Government that:

Juxtaposition of the language of the regulation with the language of TRW's
MOA with Teleglobe dearly[°] demonstrates that the law forbade TRW from charging
its Odyssey proposa costsas“B&P.” First, TRW concedes that the MOA isa
“contract.” TRW’s Opening Br. at 14:15. Second, that contract clearly “requires’
TRW to incur those costs necessary to create the Odyssey proposal:

3.2 In addition to the work identified in Schedule 3.1(a), TRW undertakesto
take those actions which, in the reasonable opinion of TRW, are necessary to

submit to the Limited Partnership afirm fixed price proposa for the [Odyssey]
System on or beforeMay 1, 1995.. . ..

10.1 This Memorandum will condtitute alegdly binding obligetion of each of
the parties hereto with respect to those matters set forth in Section[] 3. . . .

Because the Odyssey proposal costs were “costs of effort . . . required in the
performance of a contract,” they are excluded from the definition of “B&P’ under FAR
31.205-18(a).
Faintiffs UF &t 6.

The Court therefore concludes that TRW violated FAR 31.205-18 to the extent it charged
Odyssey proposal coststo the federd government as B& P costs. Moreover, as the following analysis
demonsgtrates, TRW' s arguments are flawed.

1 Does 48 C.F.R. 8 31.205-18(e)(3) Expresdy Allow TRW'’s Actions?

Firg, TRW contends that (€)(3) “makes clear that B& P includes the cost of proposals

prepared in connection with ‘ cooperative arrangements  [and t]hat provision covers the Odyssey

proposal costs” TRW’s Opening Br. a 15. TRW reads (e)(3) too broadly. It provides that:
Costsincurred in preparing, submitting, and supporting offers on potential cooperative
arrangements are dlowable to the extent they are allocable, reasonable, and not
otherwise undlowable.

48 C.F.R. § 31.205-18(e)(3) (emphasis added). Evenif (€)(3) were clearly applicable to this case,

which would require that it be given retroactive effect because it was added to the regulation in 1997,

® “Clearly” overstates the degree of persuasiveness or lucidity.

10
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the Odyssey proposa would not fit within the definition of (€)(3).%°

To characterize the Odyssey proposal, as TRW does, as an “offer[] on [a] potential
cooperative arrangement[]” is disngenuous. The Odyssey proposa clearly was not prepared to
support a“potential cooperative arrangement.” Indeed, TRW has conceded that it and Teleglobe
wereinvolved in an actual cooperdtive arrangement viathe MOA and the Limited Partnership. (“[A]s
contemplated by the MOA, TRW and Teleglobe created the Limited Partnership, which was called
Odyssey Worldwide Services Limited Partnership ( OWS))”). TRW’sUF 1113, 23. The drafters of
(€)(3) did not write it to include costs incurred pursuant to an actual cooperative arrangement and they
expresdy preserved the exclusonsin 18(a) with the qudifier “to the extent they are.. . . not otherwise
unalowable” Thereisno indication (€)(3) was intended to change the definition of B&P in 18(a).

That the drafters did not intend to change exigting law is clear from their response to the public

comments on the proposed amended version of 18(e). Section 18(e) Satesthat “IR& D costsincurred
by a contractor pursuant to . . . cooperative arrangements should be considered as dlowable IR& D
cods...” (Emphassadded.) The American Bar Association Public Contract Law Section suggested
that the proposed rule should clarify that “costsincurred ‘in pursuit of cooperative arrangements are
B&P costs.”** Ruhlin Decl. Ex. 14.C a 255.* The Cost Principles Committee of the FAR Council
declined to add “or B& P’ after “IR&D.” It believed that such an addition “could mistakenly imply that
B& P costsincurred pursuant to a requirement of a cooperative agreement should be charged indirect
instead of direct . ..” Id. (emphassin origind.) That confirms that when a cooperative agreement
requires a contractor to incur B& P costs, such as the Odyssey proposal costs at issue here, those costs

10 TRW argues that thereis no retroactivity problem because (€)(3) merdly darified existing law.
The Court agrees, but rather thansupporting TRW’ sposition, that conclusion provides an additiona reason
why (€)(3) cannot be read inthe way TRW wantsit read, because that would directly conflict withthe plain
language of 18(a), which aso refersto “potentia” contracts.

11 Thisevidence contradicts TRW’ s assartion at the hearing that even before the addition of (€)(3)
there was no doubt that B&P costs incurred prior to entering into cooperative agreements were
reimbursable.

12 Memorandum dated March 26, 1997 for the Director of the Defense Acquisition Regulations
Council from the Chairman of the Cost Principles Committee.

11
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should be charged directly to that cooperative agreement rather than recorded as indirect B& P costs.*®
Thisis consstent with Boeing, 862 F.2d at 293 (costs arisng from a specific requirement of an existing
contract are properly deemed direct costs).

In short, the only way --- certainly the best way --- to harmonize 18(a) and 18(e) isto give

effect to the plain language of the entire regulaion. '

2. Higory of the Regulation: Adminigering Agency’s Interpretation &
Congressiond Intent

a Adminidrative Interpretation

In its reply memorandum TRW invokes for the first time and relies heavily on the “ Spector
Memorandum” for the proposition that “the MOA was not the type of *contract’ that implicated the
‘required in the performance of a contract’ clause. . .” in 18(a) but was instead a * cooperative
agreement.” TRW’'sReply a 7. It characterizes the MOA that way because the Spector
Memorandum states that “ R& D costs incurred by a defense contractor pursuant to a cooper ative
agreement may be consdered as dlowable IR&D costs”

The Spector Memorandum is a memorandum dated December 10, 1991 regarding “ Research

and Development Performed Under Cooperative Agreement” from the Director of Defense

Procurement, Eleanor R. Spector, to the Assistant Secretary of the Army, Assstant Secretary of the

Navy, Assstant Secretary of the Air Force, Director of Defense Logistics Agency, and Director of

13 That the same memorandum states in the next paragraph that “the proposed rule.. . . makesit

clear that proposal cogsrelated to al types of funding instruments. . . aredlowable . . .” does not change
this concluson. “Reated to” is ambiguous in this context and would be congstent with the language in
(©)(3) only if it means “related to potential . . . funding” or “in pursuit of funding.”

14 The Court’ sconstruction of (€)(3) doesnot eviscerateit, as TRW contends. See TRW' sReply
at 17. Theamendment clarified that costsincurred in the pursuit of potential cooperative arrangementsare
alowable, whereas previoudy it was unclear whether cooperative arrangements were the type of non-
government contract the pursuit of which could result in dlowable B&P costs. See TRW's Reply at 6
(noting the prior confusion over whether cooperative arrangements were “contracts’).

12
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Defense Contract Audit Agency.® See Supp. Bedell Dedl. Ex. A. Spector wrote that:

A number of questions have arisen concerning the alowability of R& D efforts
performed under cooper ative agreements. While the terms and conditions of the
agreements may suggest they are contracts, they are not the type of contract
contemplated under Federal Acquisition Regulation (FAR) 31. 205-18(a) that would
preclude the recovery of independent research and development (IR& D) costs.

Accordingly, R&D cogsincurred by a defense contractor pursuant to a
cooper ative agreement may be considered as dlowable IR& D cossif the work
performed would have been alowed as contractor IR&D had there been no
cooper ative agreement. (Emphasis added.)

This memorandum, in substance, added the category of costs incurred pursuant to “cooperative
agreements’ to those costs that might be indirectly chargeable to the government as IR&D.

Firg, the Spector Memorandum states on its face that it appliesto IR&D. Had Spector
intended her interpretation to gpply to both IR&D and B& P, she likely would have explicitly included
the term B& P, given that she also referred to 18(a), which defines both such terms (as well as others).

It is more than just the plain language of the Spector Memorandum that persuades the Court
that Spector dedlt only with IR&D and not B&P. If B& P were encompassed in her analysis, that
would have run afoul of the express language of 18(a) that defines IR& D differently than B&P.

As noted above, B& P was defined in 1991 as follows:

Bid and proposal (B& P) costs, as used in this subdivision, means the costs incurred

in preparing, submitting, and supporting bids and proposals (whether or not solicited)

on potential Government or non-Government contracts. The term does not include

the costs of effort sponsored by a grant or cooper ative agreement[*] or required

in contract performance.

18(a) (emphasis added). 1n 1991, in the same section 18(a) IR& D was defined as follows:
Independent research and development (IR& D) means a contractor's IR& D cost

that isnot sponsored by, or required in performance of, a contract or grant and

that congsts of projects fdling within the four following areas. (1) basic research, (2)

applied research, (3) development, and (4) systems and other concept formulation

dudies. IR&D effort shal not include technical effort expended in developing and
preparing technica data specifically to support submitting abid or proposd.

15 The Spector Memorandum apparently was not sent to TRW, though TRW daimsthat it was
widdy known in the government contracting community and the Court accepts that assertion. However,
TRW does not present the Court with any evidence that it, or anyone else, relied upon the Spector
Memorandum in charging the challenged Odyssey costs as B&P.

18 This same language appeared in the regulation at al rdevant times asiit il does.
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18(a) (emphasis added).
The key difference isthat the B& P definition specificaly dates that B& P “does not include the
costs of effort sponsored by a. . . cooperative agreement.” The term “cooperative agreement” does

not appear in the definition of IR&D. Spector merdly opined that certain costs incurred under

cooperative agreements could be classfied as recoverable IR&D. She could not extend that andysis
to B& P because 18(a) excluded from B& P “effort sponsored by a. . . cooperative agreement.”
Moreover, nothing in the Spector Memorandum suggests that the author intended to or wasin fact
changing exising law.

Under 18(a) the definition of B& P clearly encompasses the Odyssey proposal costs ---
regardless whether the MOA was a contract or merely a cooperative agreement. On the other hand,
18(a) does not specificaly preclude charging IR& D costsincurred pursuant to a cooperdtive
agreement, as the Spector Memorandum alows.

For both of the above reasons, the Court finds the Spector Memorandum unpersuasive and
ingpplicable to B&P.

b. Congressond Intent

In essence, TRW argues that from at least 1991 and continuing thereafter, Congress intended

18(a) to encompass the Odyssey proposal B& P costs. “[O]ur agpproach to statutory interpretation is

to look to legidative history only where we conclude the statutory language does not resolve an

interpretiveissue. . . . [T]his Circuit dso recognizes the principle that legidative history--no maiter how
clear--can’t override statutory text. Where the satute’ s language can be congtrued in a consistent and
workable fashion [this Court] must put asde contrary legidative history.” Northwest Forest, 82 F.3d
at 834-35 (internd citations and quotation marks omitted). “We accord a high degree of deference to
an agency's interpretation of the statutory provisons and regulationsit is charged with adminigtering. . . .
Nonetheless, the judiciary isthe find authority on issues of statutory construction and must reject
adminigtrative constructions which are contrary to clear congressond intent. . . . To ascertain the intent
of Congress, we first must determine whether Congress has directly spoken to the precise question at
issue” Forest Guardiansv. Dombeck, 131 F.3d 1309, 1311 (9th Cir. 1997) (internd citations and

quotation marks omitted).

14
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Thereis no indication in the record that “ Congress has directly spoken to the precise question
at issue’ here by enacting ardevant statute or otherwise, athough much of the language in the FAR is
the result of broadly delegated congressiona authority.

Thelegidative history cited by TRW at best pardldls the Spector Memorandum, but uses

language thet is even murkier.

The House hill contained a provision (sec. 231) that would diminate the
requirements for advance agreements and technical reviews from the process of
Defense Department reimbursement of contractor independent research and
development and bid and proposal (IR&D/B& P) cosis beginning in fisca year 1993.
The House provison aso would make such cogts alowable without the current
adminigratively imposed cost cellings, subject to the standard tests for reimbursement
applicable to other indirect codts, to the extent that the funds were used for projects of
potentia interest to the Department of Defense.

The Senate amendment contained no Smilar provison.

The Senate recedes with an amendment. The conference agreement would
eliminate both the advance agreement and formal technica review processes. All
independent research and development and bid and proposal costs would be
reimbursed to the extent that they are reasonable, allocable, and not otherwise made
unalowable by law or regulation.

The conferees note that in the past, questions have arisen as to whether
such costs, when incurred by a contractor through participation in consortia or
cooper ative agreement, would be reimbursable. The conferees agree that such
costs should be reimbursed. Under the conference agreement, such costs would be
fully reimbursable to the extent that they are reasonable, allocable, and not
otherwise disallowed under applicable laws or regulations.

H.R. Conf. Rep. No. 102-311, at 567-68 (1991) (emphasis added) (history of National Defense
Authorization Act for Fiscal Years 1992 and 1993, Pub. L. No. 102-190, tit. VIII, part A, sec. 802,
10 U.S.C. § 2372, 105 Stat. 1290, 1412 (1991)). This passage does appear to refer to both B& P
and IR& D as*“codts’ that are reimbursable “when incurred . . . through participation in consortia or
cooperative agreement[s].” However, because of the qudifier in the last clause of the last sentence it
appears that Congress had no intention of changing the then-current state of the law, which (under
18(a)) precluded recovery of B& P “costs of effort sponsored by a grant or cooperative agreement, or
required in the performance of acontract.” Moreover, the Spector Memorandum, which dedlt only
with IR& D costs, was written after the conference report. If the report had any impact on her, that
would support the Government’ s position that not even a high-ranking administrator of FAR believed
Congress intended to alow recovery for cogts incurred in cooperative agreements for both B& P and
IR&D.
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Because the legidaive history is a best ambiguous the Court accords it little weight and defers
to the FAR asworded by the agencies. See Northwest Forest, 82 F.3d at 835.

3. The Purpose of Preventing Double-Recovery |s Not Implicated Here

TRW also argues that the purpose of 48 C.F.R. § 31.205-18(a) is to prevent a contractor from
being paid twice for B& P work, once under a contract and again through indirect charges to the
government. TRW isindisputably correct that the regulation serves that purpose --- but not necessarily
only that purpose. TRW imports these arguments from a case in which the Armed Services Board of
Contract Appeals (“ASBCA”) was persuaded in part by the same argument because it could not

otherwise discern a compeling interpretation of asmilarly ambiguous regulation. General Dynamics

Corp., ASBCA No. 10254, 66-1 BCA 15680, at 26,501-03, 166 ASBCA LEXIS 338 (1966), see
H.’s App. of Authorities Ex. 17. That case criticized the ambiguity in Armed Services Procurement
Regulation (“*ASPR”) 15-205.35(c), which defined IR& D as “that research and development which is
not sponsored by a contract, grant, or other arrangement.” The government sought to prevent the
categorization of certain costs as IR& D because General Dynamics recelved partial funding for those
research costs from private sources. Positing that the word “ sponsored” could have severd different
meanings --- including (1) funded entirely by, (2) funded in part by, (3) for the benefit of or (4)
controlled by --- the ASBCA resorted to policy and course of dealing arguments because the
ambiguous language in the regulation did not “compd any specific result.” 1d. In alowing the coststo
be charged as IR&D, the ASBCA expresdy limited its decison to the facts of the case beforeit. Id. at
26,503.

Far from holding that “sponsored”’ necessarily means “paid for” (as urged by TRW), in
General Dynamics the ASBCA posited severd different meanings of “sponsored” and refrained from

resting its decison on any one of them. Even when viewed in light of the definition of “contract” in 48
C.F.R. § 2101 (“binding lega relaionship obligating the seller to furnish . . . and the buyer to pay . .
"), the Court cannot make the inferentid legp that TRW urges, namely: in 18(a) “ gponsored” means
“paid for” and “sponsored” means the same as “required.” Under such a congtruction, the Court would
be injecting the ambiguous verb “ sponsored” (previoudy criticized in General Dynamics) back into
18(a). TRW’s congtruction would read the phrase “required in the performance of” out of the
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regulation so that 18(a) read: B& P * does not include the costs of effort sponsored by a grant or
cooperative agreement, or sponsored by [instead of ‘required in the performance of’] a contract.”
This Court will not stretch the plain words to accommodate TRW' s view that General

Dynamics requires such a congtruction. instead of “sponsored by a contract.” As with the Spector
Memorandum, General Dynamics andyzes only IR&D costs. Moreover, in General Dynamics the
ASBCA in effect “punted” rather than attempting to definitively interpret ambiguous language. In 0
doing, the ASBCA rdied on course of dedling and policy because it found no plain meaning, clear
adminidrative interpretation or legidative hisory upon which it could rely. In contrast, this Court has
found that the plain meaning of 18(a) precluded TRW from charging Odyssey proposa costs as B& P
and that TRW hasfailed to present any clear adminidrative interpretation or legidative higtory to rebut
the plain meaning of 18(a).

Moreover, it does not follow that because TRW was not actudly paid even once, much less

twice, it cannot be liable under the FCA. Nothing in 18(a) conditions whether costs may be alocated
to B& P or instead must be alocated directly to a contract on whether the contractor was actually paid.
If non-payment by a third-party commercia contractor obligated the government to pay, there might be
an incentive for contractors to defaullt.
CONCLUSION
For dl the foregoing reasons, the United States Motion is GRANTED and TRW’ s Mation is

DENIED.

IT 1SSO ORDERED.

DATE: December 12, 2000

A. Howard Matz
United States Digtrict Judge
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